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AGENDA

1. Basic US Tax Law
2. US Congress, IRS & Department of

Treasury
3. Voluntary Disclosure
4. FATCA
5. Exchange of Information
6. FBAR and Form 8938
7. Questions & Answers Period



BASIC  US TAX LAW

1. US Citizenship
2. US Tax Resident 183 day rule

 Days in current year  120
 Days in 1st Previous yr 1/3 x 120 = 40
 Days in 2nd Previous yr 1/6 x 120 =  20
 Less than 183 days over 3yr period

3. Filing Requirements > $10,000 of Income  Form 1040
4. FBARS – Report of Foreign Bank Accts >$10,000 in 

foreign bank account – signature authority or financial 
interest in foreign account



US LEGAL SYSTEM

Congress – Makes the Laws
IRS – Enforces the Laws

• Law – Internal Revenue Code
• Regulations – IRS interpretation of the Law
• Court Cases
• Private Letter Rulings
• IRS Internal Memorandum

US Department of Treasury – FIN Cen



VOLUNTARY DISCLOSURE
1. Prior to 2009 – 6 years no miscellaneous penalties, 
2. 2009 OVDI – open for 6 months

 6 years Returns + FBARs + 20% Misc Penalty
3. 2011 OVDI – open for 6 month

 8 years Returns + FBARs + 25% Misc Penalty
4. 2012 OVDI – closed July 2014

 8 Years Returns + FBARs + 27.5% Misc Penalty
 3 Year Streamlined + 6 Yrs FBAR no Penalty

5. 2014 OVDI – Unlimited
 8 years returns + FBARS + 27.5% - 50% Misc Penalty
 3 Year Streamlined + 6 years FBAR

6. $10 billion Raised and > 55,800 OVDI cases and 48,000 Streamlined 
cases – 6 Million taxpayers living abroad who have NOT filed

7. $1.4 Billion in Fines paid by Category 2  Swiss Banks
8. $3.5 Billion in Fines paid by Category 1 Swiss Banks



CURRENT VOLUNTARY DISCLOSURE

1. 2014 Offshore Voluntary Disclosure Program.
 Withdraw/Opt out or Transition to Streamline.
 Possible 50% FBAR penalty if Foreign Financial

Institution or Facilitator is on the IRS Criminal
investigation list. Currently 92 Swiss banks are
listed as of Jan 6, 2016.

2. Streamlined Domestic Offshore Voluntary Disclosure
Program (3yrs of returns + 6 years FBARs).
 5% FBAR Penalty + Self Certification Statement –

Non-wilful Intent
3. Streamlined Foreign Offshore Voluntary Disclosure

Program (3yrs of returns + 6 years FBARs).
 No penalties, only interest on tax due



STREAMLINED FOREIGN OFFSHORE 
REQUIREMENTS

- Must meet Non Residency Requirement.
 The individual did not have a US abode.
 Was physically outside the US for at least 330 

days in one of the three years.
- Submit 3 years of returns, past due date including 

extensions.
- Submit 6 years worth of FBAR’s.
- Submit form 14653 – Certification of Non-wilful intent.  

IRS is being much more critical of these statements 
currently.



GIFT & ESTATE TAX

$5.45 million (per US person) Life-Time exemption (portability for dual US
spouses of decedent spouses unused portion of exemption).

Transfers to non US spouse (includes green card holder):

 Annual gift limit for 2016, $148,000 (indexed yearly). Above this and
a gift tax return (form 709) is required to be filed by US spouse.

 At death (or via decedents will), a QDOT (Qualified Domestic Trust)
can be created so that the NRA spouse can delay US estate tax on
deceased US spouses estate.

Gift transfers to non spouse:

 Up to $14,000 of gifts made per year per person is nontaxable. Gifts
above this amount require a gift tax return (form 709) to be filed by
US person making the gift.

Receipt of gifts/inheritance from NRA - Required to report receipt of gift or
inheritance from non-resident alien if more than $100,000 on Form 3520.

 Example: Nonresident husband makes 100% of down-payment from
separately owned funds for a jointly owned home. Half of the down
payment is a gift to US spouse for US tax purposes and form 3520
should be filed by the US spouse to report a gift of 50% of the down
payment.



US TAX ISSUES FOR NON-US PERSONS

1. Form 706-NA (Estate tax for non-residents aliens). This is a
requirement when foreign decedent holds more than $65,000 of US
assets (this includes shares of US companies held in foreign
accounts). There is a US/Swiss Estate tax treaty which addresses
estate tax filings between the countries and how the exclusion is
calculated. Banks/Brokers of decedent may require a ‘Transfer
Certificate’ which is issued by the IRS upon acceptance of form 706-
NA. Account may be frozen until statement is provided. This can
take many months to obtain. The certificate should be requested
when filing Form 706-NA. It is not automatically provided by the IRS.

2. Form 1040-NR (non-resident US tax return). This form is used by
non-resident persons with US source income (for example: US
Dividends, US social security benefits, US rental income, US
partnership income, etc.). NRA should be sure to inform the payor of
US income of their status for US purposes, perhaps a lower treaty
rate is available. Form W-BEN can be filed to claim the lower treaty
rate on certain types of US source income.



OFFSHORE PENALTIES

1. More complexity for US expatriate filers. Important to
be represented by a tax professional.

2. Penalties are getting progressively worse over time.

3. While IRS has been generous in abating penalties for
honest mistakes, you cannot count on that trend to
continue.





Expatriation after June 16, 2008

 Covered Expatriate -IRS Section 877A Expatriation Rules Apply
1. If average annual net income tax for 5 years ending before date of
expatriation is > than $161,000 for 2016 or;
2. If your net worth is > $2,000,000 on date of expatriation or;
3. If you fail to certify on Form 8854 that you have complied with all US
federal tax obligations for the 5 years preceding the date of your
expatriation.

 IRC 877A imposes a mark to market regime, which generally means
that all property of a covered expatriate is deemed sold for it’s fair
market value on the day before the expatriation date. Any gain/loss
arising from the deemed sale is taken into account for the taxable year
of the deemed sale. $693,000 worth of gain is excluded (for 2015 tax
year), any deemed gain is taxed at long term capital gains rates which
can be as high as 23.8% when net investment income tax is considered.

EXPATRIATION



EXPATRIATION CONT.

 Deferred Compensation is subject to income tax on the final tax return
outside of the above Mark to Market rules-example is Swiss 2nd pillar
pension plan. Previously untaxed portion would be considered taxable for a
covered expatriate.

 Exemption from Covered Expatriate for Dual National At Birth – Exception to
the rule...not subject to Expatriation Tax if expatriate is living in the country
of his dual nationality and is otherwise compliant.

KEY CURRENT ISSUE RELATED TO COVERED EXPATRIATES:

IRS recently issued Proposed Treasury Regulations (PTR) providing guidance
under Section 2801 of the Internal Revenue Code. This deals with imposition of
tax on gifts/bequests received from covered expatriates. The PTR puts the
burden of proof on the US recipient of gift/bequest to prove that the former US
person was not a covered expatriate. Otherwise, the US person receiving the
gift/bequest would be taxed at 40% of the value of the gift/bequest. If you or
anyone you know has given up US citizenship/Green card (if they were a long
term GC holder) and is not a covered expatriate, they should retain (in
perpetuity) a copy of their final US tax return/form 8854 and proof of mailing each
to avoid this potential pitfall.



FOREIGN BANK ACCOUNTS

1. US persons w/foreign financial accounts with an aggregate value
exceeding $10,000 at any point in a calendar year must file Form 114
Report of Foreign Bank Accounts (FBAR) by June 30th, 2016 for 2015
FBAR’s

2. The FBAR is not an income tax return. The obligation to file FBAR
stems from the Bank Secrecy Act, not the Internal Revenue Code.

3. FBAR information is administered by the IRS Detroit Computing
Center and Financial Crimes Enforcement Network (FinCEN).

4. Significant Penalties:
 Non-wilful intent w/Reasonable Cause = no penalties.
 Non-wilful intent – Max of $10,000/year per violation.
 Wilful intent – IRS must prove intent. The penalty is the greater of

$100,000 or 50% of balance of the account per violation.



FORM 8938-SPECIFIED FOREIGN ASSETS

 Who files 8938 – “Specified Individuals” – US Citizens, US Residents,
Nonresidents filing joint returns.

 If you live in the US and the aggregate value of your “foreign financial
assets” exceeds $50,000 you may have a filing requirement.

 If you live overseas and the aggregate value of your “foreign financial
assets” exceeds $200,000 you may have a filing requirement.

 Compliance: Form 8938 due with US return. If you have no US filing
requirement no 8938 is required. Reporting includes foreign pensions,
stock in closely held companies, foreign trusts, vested options. Exceptions
for accounts/assets which are reported via other reporting forms (ex. 5471,
8621, 3520/3520-A).

 Penalties: Include $10,000 penalty for failure to file and potential of
additional penalties of up to $50,000 for continuing failure to file after notice
from IRS.

 Statute of limitations may remain open if form not filed or if you fail to report
a specified foreign financial asset.



FATCA – FOREIGN ACCOUNT TAX 
COMPLIANCE ACT – PASSED MARCH 2010

IGA – Internal Government Agreement  - 113 in total
IGA 1- Report to Home Country Tax Authorities – 103 
IGA 2 – Report Directly to IRS – 10 countries

FFIs - File Form 8966 annually, to report US 
accounts

All FFI’s Foreign Financial Institutions, must have a signed 
• W-9 from American/US Tax Resident
• Form W8 Ben from all Foreign Nationals
• Form W8 Ben E  or W8 IMY from All Foreign 

Entities
USA Banks and Financial Institutions file form1042 TO 
REPORT US SOURCE income paid to foreign persons



TRUMP PROPOSALS 
1. Tax Reform & Tax Simplification
2. 100 Day Plan – Presentation

 Middle Class Tax Relief lowering the tax rate 
from 35% to 15% for married individuals with 2 
children

 Affordable Childcare & Eldercare would allow 
individuals to deduct childcare & eldercare from 
taxable income and provide employers to 
provide onsite childcare facilities and create 
savings accounts for children & elderly parents

 Repeal Obmacare Act
 American Energy & Infrastructure Investment $1 

trillion over 10 years



INDIVIDUALS

1. 3 Bracket Tax Rate Structure – 12, 25 and 33%
2. Capital Gains – no change 15-25%
3. Repeal 3.8% net investment income tax
4. Increase the Estate & Gift Exclusion amount from 

$5,490,000 up to $10,000,000
5. Increase deductions for child care and eldercare



CORPORATE 

1. Lower business taxes from 35% down to 15% and 
eliminate alternative minimum tax

2. Business tax credits for companies setting up childcare 
facilities

3. Eliminate Interest expense deductions for 
manufacturing companies and allow full deduction for 
all new investment in the business

4. Section 179 annual cap of $500,000 increase to 
$1,000,000.  (Deduction for investment in certain 
corporate assets)



HEALTHCARE RELATED TAXES

1. Repeal and Replace Obamacare



Thank you for your time

Any questions?



THE US TAX & FINANCIAL SERVICES

www.ustaxfs.com
Under applicable US regulations (Circular 230), we are required to inform you that, unless we specifically state
otherwise, any tax advice in this communication (and in any attachments to it) was not intended or written to be used,
and cannot be used, for the purpose of: (i) avoiding tax-related penalties; or (ii) promoting, marketing or recommending
to another party any matter(s) addressed herein

London
US Tax & Financial 
Services Ltd

3 Harbour Exchange Square
Canary Wharf
London E14 9GE
United Kingdom

T: +44 (0) 20 7357 8220
F: +44 (0) 20 7357 8225

Helena Turner
h.turner@ustaxfs.com

Bradley Albin
b.albin@ustaxfs.com

Andrew Aldridge
a.aldridge@ustaxfs.com

Geneva
US Tax & Financial
Services, SARL

Boulevard Helvétique 36
(entrance rue du Petit-Senn)
CH-1207Geneva
Switzerland

T: +41 (0) 22 700 25 00
F: +41 (0) 22 700 25 26

Darlene Hart
d.hart@ustaxfs.com

Catherine Querio
c.Querio@ustaxfs.com

Zurich
US Tax & Financial 
Services, SARL

Löwenstrasse 28
PO Box 1367
CH-8021 Zurich
Switzerland

T: +41 (0) 44 387 80 70
F: +41 (0) 44 387 80 79

Patrick Hoza
p.hoza@ustaxfs.com

Jason Gyamerah
j.gyamerah@ustaxfs.com

Jonathan Tiegerman
j.tiegerman@ustaxfs.com

Middle East, Asia & the 
Americas
US Tax & Financial
Services Middle East, 
GmbH

T: +972 (0) 72 215 4220
F: +972( 0) 3 528 1610

Darlene Hart
d.hart@ustaxfs.com


	Shorex Wealth Management Forum Geneva – 1 Dec 2016 �
	Your presenter
	AGENDA
	Basic  US Tax Law
	US Legal System
	Voluntary Disclosure
	Current Voluntary Disclosure
	Streamlined Foreign offshore requirements
	Gift & Estate Tax
	Us tax issues for non-us persons
	OFFSHORE Penalties
	Slide Number 12
	Expatriation
	Expatriation cont.
	Foreign Bank Accounts
	Form 8938-Specified foreign assets
	FATCA – Foreign Account Tax Compliance Act – Passed March 2010
	Trump Proposals 
	Individuals
	Corporate 
	Healthcare related taxes
	Slide Number 22
	��The US Tax & Financial Services

